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CONSERVATION CHEMICAL COMPANY
OF ILLINOIS; and NORMAN B.

Defendants

ORDER

This matter is before the court on a Motion to Dismiss
filed by defendants Conservation Chemical-company of Illinois
('CCCI ) and Norman B._Hjersted on January 5, 1987. Plaintiff

Unlted States Envzronmental Protectzon Agency (the "EPA™) frled |

in oppos;rzon on January 13, 1987 and the defendants fxled a

reply brief on_January 26, 1987. The EPA=also filed a supplemen-

tal nemorandum in'support of its position on February ll,,1987 to

- which the defendants responded on February l, 1987 1/

The: EPA brought this actxon on January 6, 1986 agalnst

the defendants for alleged violations of-the-Resource Consarvation and

~ Recovery Act of 1976 ("RCRA"or the fAct').'codlfied'as amended at 42

1/ :
An earlier motron to dismiss was filed by the defendants
on February 5, 1986 and was fully briefed by the parties.

However, because the grounds for the first motion to dismiss are
included in the more recent. lezngs. the court will conszder the
two mot;ons together. : \ .



5.C. §8§6901-6991. The defendants seek dismissal of cer-
‘tain claims on the grounds that: the'claims for injunctive relief
are ﬁoot; the EPA enforoement procees shoula be'stayed'pending,a‘l.
state agency's proceduref tue EPA hae no authority to briug-an
action to enforce closure requirements; and, defendant Hjersted
is not personally liable for any alleged violations. |

I.

CA, Statutogxﬁand Regulatory Guidelines 2/

- In the closzng days of the 94th Congress in late 1976,
'_JCongress passed the Resource and Recovery Act ("RCRA™), Pub. L.
No. 94-580, 90 Stat. 2795 (1976) 1cod1f;ed as'amended at 42
.U.S.C..SS 6901-6991). RCRA adopted a multifaceted approaoh to
solid waste management. It mandates federai regulation of.hazar-
dous waste, strongly encourages solid_waste_pianning-by states,
and funds. resouroe recovery'projects. | '

In partxcular. §§3001 through 3013 of RCRA, codlfxed as
| amended at 42 U.s.C. '§6925(a),: provxde that "the Admxnlstrator
shall promulgate regulatzons requlrlng each person owning or
"operatlng an exzstxng (hazatdous waste. disposal) facxlxty ce. to
have a permit issued pursuant to this section.® Sectlon.3004 of
"RCRA, codifiea_as amended at 42 u.S}C; §6924(a), requires that

the Administrator 'promulgate.regulations estaolishing such per-

2/ ' '
- The followzng d1scusszon of the statutory and regulatory
- - scheme of RCRA is taken almost in its entirety from Northside :

Sanitary Laudfxll, Inc. v. Thomas, 804 F.2d 371, 373-75 (7th Cir. 1986).

B T S



_ormance standards, applicable to owners and operators'of_facili-
~ties for the:treatmeat, storage, or disposal of hazardous wastes
... as may be:necessary to protect human health and the -
,environment.' | |

Recognizing that the EPA'couldinot issue permits to alli

hazardous waste applicants before the effective date of RCRA,

Congress provided that,'under §3005(e) of the Act, the

- et L,

Admznlstrator promulgate regulatlons that allowed the owner or
operator of a hazardous waste. management faczlzty that was in
exxstence on November 19, 1980, .to file a ‘Part A applzcat1on,
and to-cont;nue_hazardous waste disposal pendxng the final admzn-_
istrative_aCtion on the-faeility’s application. The Part A
application-calls for minimal.iaformation concerning the aature
of the applieaht's basiness, a deseription of:tﬁe hazardous waste
”management processes it employs, a speczfzcatron of the types of.
hazardous wastes processed, stored, or disposed of at the fac1-:'
lity, as well as maps, drawzngs and photographs of the facxl;ty.s
ppaSt,_present andtfﬁturezwaste proceSSing areas. ';g;‘527o.13, |
If the Administrator finds no reason to believe that the Part A}
appllcatxon does not meet the dzsclosure requ;rements and

once it has fxled a Part A applxcatxon and given proper |

not1ce of-hazardous waste activities, an-exxstxng fac;lxty'
-fshall have interim status and shall be treated as having been
issued a permit.® 42 U.S.C. §6925(e); 40 C.F.R. §270.70. The
operation of a facility'that'has.been granted interim status is

limited to the types of wastes, as well as the processing,



>rage, and dispesal procedures specified in'the-Part_A.applica;
‘tion. Uhder 40 C.F.R. §270.71, the faciiity must comply with
the operating standards set forthlat 40 C.F.R. Part 265. A fagi-
.lity's-intertm_stetus terminates.either up6n>fihal administrative'
disposition of a permit application, 40 C.F.R. § 270.7§(e), or‘
upon faiiuretof the operator to furnish the full information |
required by the part B application; as described below. 3/

Followlng the approval of a facility's Part A applzca-

tion and the grant of interim status, the facxlxty must lee a
FPart B applxcatxon" with the EPA. The Part B appllcatlon calls
for detailed 1nformatlon, xncludxng chemical and phy51cal analy-
- ses of the hazardous waste treated at the faczllty, a description :
of procedures for preventing contamlnatlon of water supplles, e
Jetermination of the eppliéable_seismic'stahdard for the faci?
‘lity, a determination whether the'facility'is located within a
flood plein, and_data relating to_grohndwater monitorihg. ;g.'
5276;14. lThe.appiicant.musttalso.furpish informetioh coneerning_
~its use of-hazardous waste eontainers, storage or dlsposal ‘tanks,
surface impoundments,_waste piles,.incznerators, land treatment

facilities, and landfills. Id. §§ 270.15-270.21. Upon.

3/

Under the 1984 amendments to the Act, a facility. ‘that .
had been granted interim status before November 8, 1984, shall '
‘have that status terminated on November 9, 1985, should the faci--
11ty fail to apply for a final determxnatzon regarding the
issuance of a permit pursuant to-42 U.S5.C. §6925(¢c) (Part B
'applxcatxon) before November 9, 1985, and to certify that it is.
in compliance with all applicable groundwater monitoring and
financial responsibility requirements. 42 U.S.C. § 6925(e)(2)

(as amended by P.L. No. 98-616, 98 Stat. 3221).



uccessful completion of both the Part A and Part B application, an
lowner is issued a hazardous waste permit, and is requlred to-

comply with the standards set forth :n id. §§264.1-264.351

("Part 264')7. . | | -

A facility that has oeen approued.for interim status

operatlon must prepare a wrltten closure plan, a copy of which
must be kept at the facility. ;g. 5265.112. ~ The purpose of

the closure plan is to protect human health and tbe envxronment,-
_(to prevent) post closure escape of hazardous waste, hazardouS'
waste constituents, leachate, contamlnated rainfall, to (protect
- against the escape) of waste- decomposztxon products to the ground
or surface waters or to the}atmosphere. ;g. SZGS.lll(b). Once .
closure_has.been ordered, the owner ordogerator_of'the facility
must terminate operations.in a manner that minimizes the need for
further maintenance of the facility. Id. § 265.1l1(a).
| A closure plan.nust~'identify the'steps necessary to |
'Completel§ Or.partially close tne'facility at any point during its
zntended operatzng life and to completely close the facility at -
the end of 1ts 1ntended operatxng life." 14. 5265.112(a). In :
add1tlon, the closure plan must provzde for post-closure care for
"a perxod of thxrty years after the facxlxty is closed - I1d. § ..
; 265.ll7(a). Postéclosure measures include ground-water monie
toring; maintenance of other monltoring and waste containment
.sYStems,”and periodic.reporting.7 1d. 5265r117. The olan may be.
amended as changes in the operation of the facility soldictate.

1d4. § 112(4)(b).



The eﬁner or operatorlof a hazardous waste management
facility must submir a elosure.plan to the approprlate EPA
regional administrater at least 180 days before the date the
facility is expected to begin closure. ;g;_5112 (4)(c).

However, lf the EPA has terminated the £acility's'interin status
‘and has not.issued‘a hazardqus_waste permitffor £he;facility, the
clesure plan mﬁst.be submitted to_the.EPA np'later than fifteen
days after interim status is terminated. 1d. § 1l2(4)(c)(1).

The public is provided anlopportunitf to comment on.the;submitted_
plan. LQ. S 112(4)(d), .The reqional_adninistrator'nust approve,
modify, or disapprove the-closure plan within ninety days of its
receipt.' The.bwner or operator of the facility is.given-sixty
additional days to modify or prepare a new plan should the |
Regxonal Admxnlstrator have modlfxed or rejected the original
plan. I14. Whatever modxflcatzon or rev1sxon the Regional
Admxnxstrator then makes of the operator 'S revxsed plan shall
become the approved closure plan.r Id.

Section 3005(c) of the Act, codlfxed as amended at 42
U S.C. 56925(c), provxdes that a state envxronmental agency,'as
authorized by the Adminxstrator pursuant to 42 U.S.C. 56947(a), .
:1s respons1b1e—for the issuance of hazardous waste management
permlts. Sectxon 3006 of the Act, codzfxed as amended at 42
v.s.C. 56926,-prov1des that a staté may apply to the
AdmlniStraror for authority to develop and enforce a hazardoue waste

program *in lieu of" a federal_program and federal enforcement.



_ Despite this delegation to states} it.appears that
Congress intended for the EPA to retain ultimate autnority over
tne provisions of RCRA by empowering it with broad enforoement
jurisdiction., Sectzon 3008(a), cod1f1ed as amended at 42 U.s.C.
§6928(a), authorlzes the EPA to brxng enforcement actxon to.
enjoln any violation of RCRA. This provision states:

(1) Except as provided in paragraph
- (2), whenever on the basis of any infor-
mation the Administrator determines that
any person has violated or is in violation
of any requirement of this subchapter,
the Administrator may issue an order
assessing a civil penalty for any past or .
‘current violation, requiring compliance.
immediately or within a specified time
period, or both, or the Administrator may
commence. a civil action in the United -
States district court in the district in
which the violation occurred for
appropriate relief, 1nclud1ng a temporary
or permanent injunction.

42 U.s. C §6928(a)(l).

The exceptxon set forth in paragraph (2) concerns states'p
like Ind;ana which ‘have been-author;zed by the EPA to administer
its own hazardous waste program. The only limitation placedvupon-
‘the EPA in bringing an enforcenent action in a RCRAéauthorizeh

state is that the EPA must first provxde notrce to that state.-

Section 3008(a)(2) provxde5°

(2) In the case of a vxolatxon of any
requirement of this subchapter where such
violation occurs in a State which is
authorized to carry out a hazardous waste
program under section 6926 of- this title, the
Administrator shall give notice to the State
‘in which such violation has occurred prior to
issuing an order or commencxng a cxvxl action

under this section.
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42U s.c. § 6928 (a)(2).

C.F.R. 55271 1-271.137 ("Part 271") sets forth the
requirements for authorzz;nq state programs.  Under these regula-
tions, a state may obtain "interim authorization® in two
‘“phases.® Phase I tracks'tﬁe regulatioas of 40 C.FrR.
55265.1—265.436 ("Part 265“),'and_authorizes the state agency to,
among.other things, conduct closure proceedings for interim sta-
tus facilities. See Id.-§ 265.28. Once a state,obtains Phase I

authorization, its regulations and procedures:dispiace the |
.'federal interim status regulations. Phase II authorization
allows thelstate-to issue permits under'stahdards correSpondin§
to those found in Part 270, and to enforce standards | |
corresponding to those found at Part 264,

Section 7006(b) of the Act, codified'as amended at 42
UrS.C;.§6976(b), provides that "[rleview of the Administratorfs
action_... in issuing; denyihg,,modifyingfior reﬁokingfany oermit
cee ﬁay.be had by any interested persoh(ih-the Circuit Court of )
Appeals of the United States for the Federal;judicial_district'in_, -
which such perSOn resides or transacts such business upon appli- |
cation by'such'oerson .;.'; Such revxew shall be in accordance |
‘with sectxons 701 through 706 of Title 5. If a party has been
| aggrxeved by the act;on of an authorlzed state agency, review of
the agency s_dec1s1on shalllbe had in accordance_w1th the applx—

cable state regulations.



B. Facts

In setting out thé'facts of.this éaée, the.éouft must be
lmindful of the pfeseht procedural posture; this matter is before
‘the court on -a motion to dismiss. Dismissal of a claim for |
feliéf is prober under Fed.R.Civ.P. 12(b)(6) only whére i£

appears beyond a doubt that the plaintiff can prove no set of

facts which would support that ¢1aim. Conley v. Gibson, 355 U.Ss.

41, 45, 78 S.Ct. 99, 101-02, 2 L.EQ. 2d 80, 84 (1957); EQ Miniat,

Inc. v. Globe Life Insurance Group, Inc., 805 F.2d 732, 735 (7th

Cir. 1986); Papapetropouloé v. Milwaukee Transport Services, 795

F.2d 1299, 1303 (7th Cir. 1986); Action Repari, Inc. v. American

Broadcasting Co., 776 F.2d 143, 146 (7th Cir. 1985). For pur-

_posés of a motion to dismiss, the pleadings are to bé cbnstrued

liberally. Strauss v. City of Chicago, 760 F.2d 765, 776 (7th
cir. 1985). Furthermore, the court mqsﬁ.acdept'as'truelall

material allegations of the.cgmpiaint, Wilson v. Harris Trust &

Sav. Bank, 777 F.2d.1246, 1247 (7th Cir. 1985); and construe the

_ comélaint in favor'of'theFCOmplaining party; -Worth v. %éldiﬁ,

422 U.S. 490, 501, 95 S Ct. 2197 2205, 45 L. Ed 2d 343, 356

{1975); Harco, Inc. v. Amerxcan Natxonal Bank ‘and Trust Co.,. 747

F.2d4 384, 385 (7th Czr. 1984), aff'd, 473 vu.s. 606 (1985), chc1

v, Chlcago Mercantxle Exchanqe, 447 ¥.24 713, 715 (7th er.

.1975). Keepzng thls deferentxal standard in mxnd, the court now

turns to the £acts alleged by plalntsz in its complaxnt.

Y T
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' Defendant Conservation Chemical Company of illinois
"CCCI") is a corporation organized.under the_la&s of the State
of Missouri. CCCIl owns or operates a hazardous waste facility?_
located at 6500 Industrial Highway, Gary, Indiana:('Gary.site' or
"Gary-facility"),'at thch nazardous.wastes.have been generated,
stored, treated, and disposed. The Garf facility includes:four
surface impoundments 1nto which defendants have placed hazardous
wastes. Each of the four surface impoundments is a hazardous
waste 'disposal facility" within the meaning of 320 Indiana
Administrative Code (" IAC ) 4.1-1-7.

Defendant Norman B. Hjersted, an 1nd1v1dual, is the
President and princ1pal stockholder of CCCI. At times relevant
hereto, HjerSted was responsible-for the overall operation of the
:Gar§_site. Hjersted‘directed and controlled eipenditureslfor
'repairs, improvements, and operations‘at the Gary'site infexcess
of $500 00 per month and made- deciSions concerning environmental
compliance at the Gary site. Plaintiff maintains that Hjersted
~is an "operator™ of the Gary facility within the meaning of 320
IAC 4.1-1-7. o

Section 3005 of RCRA, 42 U.S.C. §6925, generally prohi-
bits theloperation of any'ha;ardous'waste facility'except in
accordance:QithkaIPErmit.f”Section 3005(e) of.RCRA,.42 U.s.C..
§6925(e), further provides that a hazardOus'waste facility which
was in:existence,on November 19, 1980 nay'obtain 'interim status®
to continue operating'untilifinal action-is taken by the EPA or |
an_authorised State witn respect'to'its_pernit‘application, so d.

long as the facility satisfies certain conditions.specified-in

C=10-



nhat section. Those conditions include filing a trmely notice
wrth the EPA that the facxlxty is treating, storrng, or
dzsposxng of hazardous waste, and flllng a timely application for
a hazardous waste permit. The owner or operator of a facility'
~with interim status must comply with 40.C.F.R. Part 265 or ‘
equivalent state regulations.
| Seotion 213(a) of the Hazardous and Solid Waste

Amendments of 1984, P..L.. 9‘8"-616.', 96. Stat. 3221 (codified at 42
U.S. c. §6925(e)(2), provides that by November 8, 1985, the owner
‘or operator of a land dlsposal facxllty which was granted interim |
status by November 8, 1984, shall (a) apply‘for.a fzna; deter-
_mination of its permit applicatiOn and (b) certify that the faei;d
lity is in compliance w1th all applxcable groundwater monxtor;ng
and financial responsxblxty requ1rements. Section 300S5(e)(2)
§ specifically provides that the failure to meet these1requ1rements
shall'result in the automatic termination of.the-land disposal
facility's interim status. | _

| o Section-3006 of RCRA, 42 U.S.C. §6926, provides that a
State may obtain Federal authorization to administer the RCRA
hazardous waSte,management.progran in.that‘State. On August 1a,t
1982, U. S.-EPA'granted to tne'State of Indiana Phase I interim.
authorxzatxon under. Sectxon 3006 of RCRA to carry out certaxn
' portions of the RCRA hazardous waste management program in
Indzana._'

The Gary site is a four-acre paroel ofrlahd located in

an industrial area of Gary, Indrana. The site is bounded on thee

~11~-



st and southeast:by the Elgin, Jolret, and Eastern Railroad
("EJ&E Rallroad') rzghts of way, and on the northeast by a vacant
‘1ndustr1al lot. The Gary Municipal Alrport borders the site
along the southeast side. The Grand Calumet River flows in'a
northeasterly direction approximately one.mile south.of the site.--
| Sinte April of i§67, materials have been brought to the
site for treatment, storage, or disposal. These materials con~
tained cyanide and acids, including spent pickle.liquor; drums
containing uarious chemical wastes and_halogenated}and non-
halogenated solvents; separator'sludge, and slop oil emulsion'
soiids._ These - materxals are 'hazardous wastes' within the .
meaning of Section 1003(5) of RCRA, 42 U, S .C. 56903(5), ‘and the
zmplementzng regulatzons at 320 IAC. 4.1-3.3.
| Since April of 1967 the defendants have placed hazardous
wastes into the £our surface impoundments located at and near
the.site. 'The-four surface imooundments contain hazardous
wastes whose constltuents xnclude hxgh concentrat;ons of heavy
metals 1nclud1ng_chrom1um, cadmium, zxnc, mercury, arsenic, and
lead. Since April of:l§67. the defendants have placed hazardous
wastes into tanks located at the,site;' Barardous,wastes‘have.'
leaked and soilled,from these-tanks onto the ground and into
surface.imooundments at and near the.site.
Oon’ September 28, 1985, the EPA issued- to CCCI and
other persons an admznzstratzve order pursuant to Sectron 106 of
the Comprehensive Environmental" Response,.Compensatxon and

Liability Act ("CERCLA"), 42 U,S.C. §9606. In the

-12-



Administrative Order, the EPA directed respondents to remove
ndhdispose of certain nazardous_wastes-contained in.approxi-
rately forty leaking andddeteriorating'tanks and in several
‘hundred drums at the Gary facility. In-addition, the EPAtis
_conductingfa,response action at the Gary-facility,-pursuant to 1
Section 104 of CERCLA, 42 U.S.C. § 9604, in which the EPA is
removing'severel hundred thousand gallons of PCB-contaminated
waste 0il from the Gary site. | |
| On- August 20, 1985, the State of Indlana filed. an admx-

nistrative complaint against CCCI alleging violations of RCRA

- regulations at the Gary facility, whxchvlnolude the fa;lure to

install and implement a groundwater monitoring systen,'and

| vioiations of requirenents.for inSpeCtion and reoortino;
securlty, and freeboard and protectxve cover for surface
llmpoundments. There has been no order for fxnal rnlief entered
'1n the state's actlon. _

Pursuant to Sectlon 3010(a) of" RCRA, 42 ﬁ,s.c.“
§6930(a), on August 18, 1980, the defendants notified thE-EPA-.
that hazardous'wastes Qere being treated, stored} or disposed at
the Gary site.’ Thereafter; purSnant to Section 3005(ai of RCkA,
42 U.S.C. §6925(a), and-40'c F.R. §270.10, on November 18, .1980;
the defendants submxtted the first part ("Part A") of an appll-
cation for a permzt to treat, store or dxspose of hazardous

wastes at the Gary szte.

-13-



By virtue of the notifioation to EPA and the submission
~f_the Part A permit application, the Gary faoility was accorded
"interim rtatus® under Section 3005(e)(11'of_ncnn, 42 U.Ss.C.

S6925(e)(1), which allowed it to continue to operate pending
| final admxnlstratlve d1sposztxon of the permlt applxcatxon. 40
- C.F.R. §270.70(a). As the owners or operators.of_a hazardous
waste facility-with "interim status,"” defendants were required~
to comply" wlth the Interxm Status Standards for Owners and
Operators of Hazardous Waste Fac111t1es at 40 C F.R. Part 265
and, after State authorxzatlon, the State regu;atxons which then
appiied, 320 IAC 4.1 Rules 1 through 32, d |

Section 3005(e)(2) of RCRA, 42 U.S.C. §6925(e)(2),
requires that'defendants,"as owners or operators of a land

disposai facility with interim status,'suhmit-the second part,

"part B," of the permit apblication and certify compliance'ﬁith

the applicable ground-water monitoring and financial respon4
51b111ty requlrements of RCRA on or before November 8, 1985.

.Sectlon 3005(e)(2) further provxdes that, if defendants faxl to

comply with that provxsxon, land d15posa1 units at the fac111ty

would lose 1nter1m status. |

The. defendants did not submit any of the certzfxcatxons
requlred by Sectzon 3005(e)(2) of RCRA, 42 U. s.C. 56925(e)(2).
Becaue,xt-failed_to makeﬁthe required certifications, on
- November 8,-1985, the.Gary_facility iost its interimgstatus to
, introduce hazardous waste into the-four.land disposa;'units at

the Gary site. Pursuant'to‘Section 3005(e)(2) of RCRA, 42

-14-
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E S. C §6925(e)(2) and 320 IAC 4. 1-21-1 through 4. l 21~ 10,
uefendants are requlred to Smelt proper closure and post-
-closure plans for the four land dlsposal unxts to the EPA andw_
the State of Indiana no later than 15 days after termlnatxon of
interim status. Defendants did not submit proper closure and -
post-closure plans for the land-disposal‘units at the Gary
facility. _' |

| The pla;ntlff EPA brought this action on January 6,v
1986, pursuant to its enforcement powers under sectlon 3008(a) of
RCRA, 42 U.S.C. §6929(a). . By its complalnt “the EPA seeks
:inﬁunctive_relief requiring the'defendants to comply with,the
yarious requirements.of both ﬁCRA and corresponding'state statu-

“tes.
1I.

The defendants seek disnissai of certain claims on the
grounds'that: (a) the claims for,injunctive relief have been
'mooted because,of the-defendants'ecessation of hazardous waste
actlvztxes, or, in'the’alternative, that the EPA s enforcement
action should be stayed pendxng the completxon of Indrana s admxn-
'1strat1ve enforcement procedure: (b) the EPA has no authorxty to
bring a separate enforcement actzon concern;ng closure’ teuqzre-'
ments in a RCRAfauthor1zed state like Indxana, and, (c) Hjersted

is not personaliyiliable for any of the alieged.violations.

h. Mootness and/or a Stay

,Defendants argue that their submission ofha'closure

~plan and their voluntary cessation of hazardous waste_treatment

s P



.perations serve to.moot the_injunctive'relieffsought by the
EPA. 1In its complaint, the EPA prays for the following relief:
(15 a preliminary'and permanent'injunction enjoining the defen:
dents from int:odncing,'generating; treating, storing or
disposing of any hazardous waste at the Gary facility; (2) an
order inétructing defendents to inventory anddaccount for any
aesets'removed'from the Gary.facility} (3) an order diredting
defendants to deszgn and 1mplement a groundwater monltorzng
system for the Gary ﬁacxlxty, (4) an order requ1r1ng defendants
to comply with the financial_responexbxlxty provxszons'of RCRA;
(5) an order instructing defendants to submit closure'and‘post-
closure plans for thefGary'ﬁacility;l(G) en'order_directing
defendants to comply'witn all interim status regulations pending
closure of the.Gary'faoility; (7).an.order'requiring'defendants
tolpost bond pendinggtheir compiiance with the closure and:post-
closure plans; (8) the imposition_of civil penalties_of up to |
§25,000 per day-for_eacn of the defendants' vioidtion of RCRA .
and‘aopiiceble regulations? and, (é)ien aéard-of all oosts of
this action. ' ; N | |

| In arguzng that the EPA s clalms are moot, the defen-
dants rely heavily upon their own statements that they have
voluntarlly stopped hazardous'waste operatxons, However, it is

well established that fvoluntary cessation of allegediy illegal

conduot does not moot a case" seeking'injunctiVe relief. United

States v. Concentrated~Phosphate'Export”ASs‘n, IanL.393 u.s.

199, 203 (1968); Dial v. Coler, 791 F.2d 78, 81 (7th Cir. 1986); .

_f-15-
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Watkins v. Blinzinger, 789 F.2d 474, 483 (7th Cir. 1985); see

lAlSOf e.g., Chicago Teachers Union v. Hudson, 106 S.Ct. 1066,

1075 n.14 (1986). A Casenis not moot unless there is reasonable '

assurance that the questioned conduct will not be resumed. City

of Los Angeles v. Lyons, 461 U.S. 95, 100-01 (1983); Parks v.

Pavkovic, 753 F.2d 1397, 1404 (7th Cir. 1985).

The EPA correctly points out that the present storage‘.'

of hazardous waste at the Gary'iacility_conétitutee oontinuing-.
violations of.RCRA's groundwater monitoring, financial respon- .
sibility and site Secutity'regulations'as specified in the
‘ EPA s complaint which seeks c1v11 penalties against both defen-l
dants because of their past RCRA violations.

"The burden of demonstrating ‘mootness 'is=a heevy

one,‘" County of Los Angeles V. Davxs, 440 U. S 625, 631 (1979)

(quoting United States v. W. T. Grant Co., 345 U S._629 632
(1953)), and the court finds-that the defendents' assuranoes afe
not adequate tolconvince this'couit tha; ig is unreasonabie to
ekpect'future violetions; -Thie is eSpecially true insofar as
plaintiff's complaint alleges that. the mere storage of various
"wastes at the Gary faczlity constitutes continuing Violations._

Defendants also argue,-in the alternative, that this

court should stay fufther proceegings Peﬁding'the.lndiana admin-

‘istrative eniorcement,process; ;The’court'finds it unnecessary
.. to deoermine whethe; a stay would be desirable in this case
becaue the EPA snbmitﬁed a copy ofja lettet,idated Peb;nary 25,
1986, from the.Indiane_Attorney General's_offioe informing
:’defendentnﬁjefsteé tha£ the Land Pollution Control.Division of

-17- .
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he Indiana Environmental Managemént Board was pﬁtting its admin-
istrative a¢tion "on hold" pending the outcome of the preéeht
case before this court.4/ Therefore, there is no need to consider

a stay of these proceedings.

B. Enforcement of Closure Plans _ - b

- . - . . L g

‘Defendants next afgue thé; the E?A laéks enforcement .. : .I 1
authority to brihg this present'aétion concerning closure plans
in.a.RCRA-authofiied state like Indiana. Défenaahts-maintain'
that the‘EPA-has transfé;red its autbé#ity to. Indiana abd, ﬁhgs}'
only Indiana can enforce the clééure_p:oviéioné of its.staﬁe sta-
tutéryfscheme. In support of this proposition, dgfenaants rely

exclusively upon'thé recent Seventh Circuit_de:isidh'in

Northside Sanitary;Landfill, Inc. V. Théﬁas.'804 F.24 371 (7th
Cir. 1986). After reviewing the Northside opinion,.the court 
_finds'that defendants' reliance on Northside is miéplaCed.

In Northside, the éetifioner Nbrthside, a landfill
facility'pfoviding sanitary and-hai;rdouS'waste-disposaI ser-

vices, sought review before. the Séventh_Circult.Coutf of Appeals

4/ : o : S .
Although defendants' request for a stay of these pro-
ceedings was raised in the context of their motion to dismiss,
the court finds that it is not limited to the scope of the
pleadings in order to make a proper determination on whether to
stay this action. Among the relevant considerations in deter-
mining whether to stay a federal suit is the pendency and extent
of progress at the state level. Moses H. Cone Memorial Hospital
v. Mercury Construction Corp., 460 U.S. 1, 15-16 (1983); Colorado
River Water Conservation District v. United States, 424 U.S. 800,.
818~-819 (1976); Illinois Bell Telephone Co. v. Illinois Commerce
Commission, 740 F.2d 566, 569 (7th Cir. 1984).; 1A J. Moore, _
Moore's Federal Practice 9€0.203[47) at 2151-54 (1985). Thus the
court's acknowledgement and recognition of the Indiana
"Environmental Management Board's letter concernzng the pendencv

~ and stage of its proceedings. is proper. _

-18-'-



under section 7006(b) of RCRA, 42 U.S.C. §6976(b), whlch orov1des
that '[r]ev1ew of the Administrator's actlon ves 1D 1ssu1ng,
denying, modifying, or revoking any permxt ... may be had by.any'_- - g
interested person in the Circuit'cdurt of Appeals of the United
States for the Federal judicial_district in which such person\a
resides-qr,transaets such business1upon'application by.such

person.”

Specifically, Northside was_cnallenging-certain com-

ments made by the Region V’Administrator at a bublic'hearing'
concernlng the denlal of its Part B permlt application.
-The Regional. Admxnlstrator,_xn response to a questxon raised at.
the: publzc hearxng, stated that hazardous waste had been

disposed of in an area of Northszde s fac;lxty whlch Northsxde
clalmed had not been used for hazardous waste d;sposal, and, thus,
the.closure plan for.the facility had to.address that area. Two
months after thedpublic hearing, the_Région-V'Administrator denied -
Northside's Part B application for,failingatoIprovide_adequate“
information. In addition, Northside's interim_status was also ,
terminated lg;,at 376; In his order denying Northside's Part.B.
applxcatxon, the Region V Adm1n1strator stated that hazardous

waste had been dxsposed of in the dxsputed area. The EPA
Admxnlstrator upheld the Region V determxnatlon and Northside
.sought 3ud1c1a1 review pursuant to sectxon 7006(b), 42 U S. C. _in."'
$6976(b). 1d. at 377. |

| Norths;de'was not challenging;the actual denial of its

- permit.application; rather, it was only attempting to challenge:

-19- ,



the'EPA's comments concerning the area_ﬁnere Nofthside'allegedly_
isposed of haza:dous.waste.- The'Seventh.Circuit dismissed
Northside's review petition for lack of standing. -The_oourt
reasoned that-Northside 1acked standing to chalienge.the,EPA'e

~ comments on the scope of the closure pian because the state of.
Indiana had been authorized under 42 U. S c. 56926 to review clo-
sure plans. Id4. at 3s82. Indxana received Phase I authorzzatxon.
'on August 18, 1982, 47 Fed Reg. 35970, and, as noted earlxer,'

Phase I authorlzes states to conduct closure proceedlngs for

interim status facilities.. 40.C.F.R.5265.28. Besed on this ana-

Ipsis, the Northside. court concluded that the E?A'e statements on
the .scope of closure had nollegal effect_thus Northside suffered
no injury. The court stated:

The EPA simply does not have the legal authorxty to
determine whether, for what purposes, or which areas of
Northside's facility must be closed. See 40 C.F.R. §
'265.1(c)(4). The State of Indiana alone is responsible
for these determinations. Even if the EPA is dissa-.
tisfied .with, for example, the enforcement action taken
by a state against a specific hazardous waste disposal
facility, or the settlement agreement reached between-
the state and the facility, so long as the state has

exercised its judgment in a reasonable manner and within.

its statutory authority; the EPA is without authority to

" commence an independent enforcement- action or to modify .

the agreement. Cf. Shell 0il Co. v. Train, 585 F.2d .

- 408, 414 (9th Cir. 1978) (EPA recommendation that state
deny NPDES variance request constituted advice to state,
and was not reviewable in federal court). Hence, in and
of itself, the fact that the EPA made comments on the
scope of closure in the course of denying Northside's

' . Part B permit appl1catxon does not constztute an injury
to Northside.

804 F.24 at 382." (emphasis added). The‘defendants here point-_
to the emphesized language in the preceding passage from the |
Northszde opxnxon as support for their proposition thet ‘the EPA

has no authority to brxng an 1ndependent enforcement action in.

. =20-
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Indiana. HoweVer, defendanﬁs misread the court‘spstatement'in an
.tempt to fashion a broad prohibition against the EPA's enforce-
ment authority. The Northside court was not concerned with an
enforcement action, instead, it dealt with a party's standing and
fthe EPA's authority nnder section 7006(b) of RCRA;‘(é'U.S.C.
'§6976(b). In thlS case, unllke NorthSLGe, the EPA zs actxng pur-
suant to xts section 3008(a), 42 U.s.C. §6928(a), enforcement
authority.

That the EPA has the power to bring an independent enforce4
ment actlon, even in a RCRA-authorxzed state like Indzana, is
clear. Sectlon 3008(a) of RCRA, 42 U.s.C. 56928(a),'1s entztled
*Federal enforcement®™ and prov1des 1neparagraph3(l):.

(1) Except as provided in paragraph (2), whenever .
on the basis of any information the Administrator deter-
.mines that any person is in violation of any requirement
.of this subchapter, the Administrator may issue an order
requiring compliance immediately or within a specified
time period or the Administrator may commence a civil
‘action in the United States district court in the _
district in which the viclation occurred for appropriate
.relief, including a temporary or permanent 1njunct10n.
42 U.s.C. sssza(a>(1). | |

The one Lxmltation_plaEed'upon the EPA's authority to
bring an independent enforeement action, which'is’set out in
paragraph (2), speaks dxrectly to the situation in this case,
that is, the EPA s au;thorzty to bring an 1ndependent enforce--
ment actzon in-a RCRA-authorzzed statn llke Indiana. |
Paragraph (2) provzdes..

(2). In the case of a vzolatzn of any requxtement
of this subchapter where such violation occurs in a
State which is authorized to carry out a hazardous waste .

=21
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program under section 6926 of this title, the
Administrator shall give notice to the State in which
such violation has occurred prior to issuing an order or
commencing a civil action under this section. —

42 U.S.C. §6928(a)(2).

These statutory provxslons could not be more clear.
Even. after a state received authorxzatlon to 1mplement its own
hstatutory scheme on hazardous waste "in ;zeu‘of the federal program,”
. Congress intended for the EPA to'retain'independent enforcement

authority in those-states. When the EPA w;shes to bring an

.'actlon in a RCRA-authorized state, all . that is requlred of the
'BPA-is that it must first notify that state of its intent; .At
page two of its complaint;;the ﬁPA’stated: "In accordance.with
Section'3008(a)(21.of RCRA, 42 U.S.C. §6928(a)(2), the State of
" Indiana has been notzfxed of the commencement of this actxon.

The legxslatxve hzstory of RCRA echoes the obvious .
Congress1ona1 intent of concurrent federal enforcement.

This leglslatlon permits the states to take the
lead in the enforcement of the hazardous_wastes laws,.

" However, there is enough flex1b1lity in the act to per-
mit the Administrator, in situations where a state is
not implementing a hazardous waste program, to actually
implement and enforce the hazardous waste program
against violators in a state that. does not meet the
federal minimum regquirements. Although the
Administrator is regquired to give notice of violations
" of this title to the states with authorized state hazar-
dous waste programs the Administrator is not prohibited
from acting in those cases where the state fails to act,
or from withdrawing approval of the state hazardous '
waste plan and implementing the federal hazardous waste

. program pursuant to txtle III of this act.

5 u. S. Code Cong. & Admxn. News at 6269 (1976)(emohasxs added)..

hls statutory scheme of dual enforcement serves as an

'.1ncent1ve to encourage handlers of hazardous waste to adopt

-22-



nvironmentally sound procedures and to keep states operating

- their own programs on their toes."” R. Andersen, The Resource

Conservation and Recovery Act of 1976:_Closing'the'Gap} 1978

Wisc. L. Rev. 635, 664.5/

The language from the Nortnside case that the-defendants
here rely,on is in'accord with the legiSiative history of RCRA.
In Northsrde, the court stated that as long as the state has
acted reasonably in enforcxng xts program, the EPA should not
Lnterfere. 804 F.24 at 382. The portron of the legxslatrve
hxstory guoted above underscores the need for state and federal
cooperation in implementing hazardous_waste laws and expla;ns~

that the EPA "Administrator iS-not_prohibited from acting in

those cases where the'state fails to act.”™ 5§ U;S. Code Cong; &

Admin. News, at 6269 (1976). .

' In this case,'the state didafile a separate administra—
txve action against the defendants complaxnzng -of many of the

. same vxolat1ons alleged by the EPA. However, as dlscussed pre-
vrously, the state_of Indiana’ s.Env;fonmental;uanagenent Board

has put its action-'on-hold" pending the outcome oflthiS'suit.

Because the state has chosen not to act, there is no prohxbxtion_'

to the EPA brxngxng this 1ndependent enforcement actlon.

57

In January of 1986,.Ind1ana was gzven Phase II

“authorization by the EPA. In its order, dated January 31, 1986._'

‘granting Indiana final authorzzation, the EPA Administrator sta-
ted: "Indiana also has primary enforcement responsibility, -

although U.S. EPA retains the right to conduct inspect;ons under -

section 3007 of RCRA and to take enforcement actions under sec-
tions 3008, 3013 and 7003 of RCRA." 51 Fed.Reg. 3953, 3954
(emphasis added). 3 ' :




C. Hijersted's Liability

Piually, defendant Hjersted seeks to_cismiss plaintifi's

complaint

on the ground that it fails to state a claim against

Hjersted personally. In paragraph five of its complaint, the EPA

alleges:

Defendant Norman B. Hjersted (hereinafter
"Hjersted"), an individual, is the President and prxn-
cipal stockholder of CCCI. At times relevant hereto,
Hjersted was responsible for the overall operation of
the Gary site. Hjersted directed and controlled expen-

ditures for repairs, improvements, and operations at the

Gary site in excess of $500.00 per month and made deci~
sions concerning environmental ccmpliance at the Gary

.site. Hjersted is an "operator® of the Gary facrlity

within the meanzng of 320 IAC 4.1-1- 7.'

In his motxon, Hjersted argues that "the only allegation

in the complaznt regardlng hzs l;ab;lxty is the assertzon that he

is an_'operator' w1th1n the meaning of 320 I.A.C. 4-1-1- 7, and

that because he rs_not an operator';for purposes of the statute,

plaintiff

decxdlng

's complaint against him should be dismissed, Without.

whether or not Hjersted is an 'operator,' the court

holds that hxs readzng of the compla1nt is too narrow.

The EPA's complalnt invokes its authorlty under sectzon

3008(3) of RCRA, 42 U.S. C. 6923(&). which provxdes that

whenever...any person is in vxolatxon of any requxrement ‘of

.[RCRA], the Admrnzstrator may...commence a czvzl act;on in the

-United States dxstrxct court rn the district where-the violation

occurred. "

There is no requlrement that a defendant be an

operator,' 1ndeed, the statute says ‘any person. Hjersted does

-24-
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1ot argue that he is not a person for purposes of the 1aw.6/»

;Moreover, the Eighth Circuit has,recently held that cor-

. porate officers and employees who actually make corporation'decif

sions can be found personally liable. 1In United States v.

Northeastern—Pharﬁaceutical'& Chemical Co., 810 F.Zd 726 (8th
Cir. 1986), the court was faced with a similar situation wherein
 the defendant officers, like the defendant here, argued that only

,the-corporation could be held liable under RCRA. The

Northeastern-court rejected the aefendants' arghment and found
them personally liable and stated: |

More 1mportantly, imposing. llabxllty upon. only the cor-
poration, but not those corporate officers and employees

,who actually make corporate decxsxons, would be incon- ¢

sistent with Congress' intent to impose liability upon

the persons who are involved in the handllng and dispo-

sal of hazardous substances.

1d. at T45.

Therefore, because Hjersted is a person' thhln the |
meanxng of sectzon 3008(a), 42 U s.C.. 56928(a), and because

holdlng corporate off1cers lxable under RCRA is consonant with’

_ Congre551onal intent, the court flnds that the EPA's complaxnt

does suff1c1ent1y allege a cause of actzon agalnst defendant

. Ind. Code 13~7-1-17, which applies to Indiana's

Hazardous Waste Management laws, 320 I,A.C. 4-1-5, defines bereon' 

as "an individual, partnership, copartnership, firm, company,
corporation, association, joint stock company, trust, estate,
municipal corporation, city, school city, town, school town,
school district, school corporation, county, and consolidated
unit of government, political subdivision, state agency, or any
other legal entity." 1Ind. Code 13-7-1-17 (West Supp. 1986-87).
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‘ersted; accordingly, the EPA's complaint should survive defen-

\

dant's motion to_dismiss.?/

CONCLUSION

It is, therefore, ORDERED that defendants' motion to

dismiss is héreby DENIED.

ENTER: April Z3, 1967

D STAPES. DISTRICT COURT

- S 'Theﬁcourt notes that a mot1on for summary judgment
concerning Hjersted's lxabzlxty, filed by the EPA, is fully
briefed and currently pendlng in thzs case. _ _
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